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Before the Court is Defendant GCcean Atlantic Wodl and
Corporation’s (“Qcean Atlantic”) Mtion to Enforce Settlenent
Agreenent. Because the Court finds that Ocean Atl antic breached a
material termof the Settlenent Agreenent, and for the reasons set
forth below, Ccean Atlantic’s Mtion is denied with prejudice.
Furthernore, the Court finds that the Settl enment Agreenent, entered
into between the parties on Cctober 26, 2000, has been properly
term nated, pursuant toits ternms, and accordingly, Ccean Atlantic

has no rights with respect to the Property at issue in the case sub

j udi ce.
FACTUAL BACKGROUND
This controversy illustrates the truth inherent in the cliche:
“There are two sides to every story.” After reading Ccean

Atlantic’s Menorandum in Support of its Mtion To Enforce

Settl ement Agreenent (“Def.’s Menp.”), the Court was |l ed to believe



that there was no significant context to paragraph 15' of the
Cct ober 26, 2000 Settl enent Agreenent, and that, therefore, Ccean
Atlantic’s nonconpliance with the wunanbiguous terns of this
paragraph was nerely technical, and certainly not a mterial
breach. However, after reading Plaintiff’s Response, and careful ly
observing the testinonial deneanor of the witnesses at the February
14-15, 2001 hearing, the Court finds that paragraph 15 was not
drafted in a vacuum but rather has an al nost four-year contentious
hi story, and was certainly an essential (if not “the” essential)
termof the Settlenment Agreenent.

Wile OCcean Atlantic requests the Court to enforce a
Settl ement Agreenent that was entered into between the parties on
Cct ober 26, 2000, the parties’ real controversy, undisputedly,
began in August 1997. This alnost four-year raging battle,

culmnating in the year 2000 Settlenent Agreenent, concerns the

! Paragraph 15 of the Settlenent Agreenent, which is at the
crux of this controversy, states: “It is intended by Sellers and
Purchasers that January 25, 2001 shall be an absolute final date
for dosing subject only to Sellers’ default, as found by the
Court, or Sellers’ failure to participate in or fully cooperate
with Purchaser to effectuate the Closing on the date sel ected by
Purchaser, as found by the Court. |If C osing has not occurred on
or before January 25, 2001, for any reason other than Sellers’
default, as found by the Court, or Sellers’ failure to
participate in or fully cooperate as set forth herein, as found
by the Court, Purchaser shall have no right to purchase or
ot herwi se encunber the Property or Honestead parcel, the Contract
shall be term nated and Purchaser shall have no rights with
respect to the Property or Honestead Parcel.” (QOctober 26, 2000
Settlenment Agreenment at  15.)
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purchase and sale of a certain parcel of farm |and containing
approxi mately 280.27 acres of land | ocated in Plainfield Townshi p,
WIIl County, Illinois (hereinafter referred to as the “Property”).
In order to fully understand the context surrounding the 2000
Settlement Agreenent, it is necessary to give a brief synopsis of
t he ongoi ng di sputes between the parties.
A The Context Behind the Year 2000 Settl enent Agreenent

The Plaintiffs are El da Arnhol d, a 78-year-old woman and |ife-
long farmer who owns and lives on her famly farm outside of
Pl ainfield, and Frank Argoudelis, also a life-long farner, and his
famly (“Byzantio”) who own a farmadjoining the Arnhold farm On
August 6, 1997, the Arnhold and Argoudelis famlies (hereinafter
referred to collectively as the “Sellers” or “Plaintiffs”) entered
into a contract to sell their farmland (i.e. the Property) to
Ccean Atlantic, a large | and devel opnent conpany, for the purchase
price of $7,560, 000. This original contract contenplated an
initial closing by Novenber, 1997, and required that the initial
closing, or specified conditions for closing, occur no |later than
August 6, 1998, or either party would have the right to term nate

t he contact.?

2 The initial contract contenplated three separate closings
regardi ng three separate parcels of the Property. The contract
stated that, if the “First Cosing” had not occurred — or if the
conditions for closing had not been satisfied — within 12 nonths
of the contract’s effective date (which was August 6, 1997), then

(continued...)
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Not surprisingly, the First O osing did not occur on August 6,
1998. According to Plaintiffs, OCcean Atlantic did not work
diligently to facilitate cl osing and, consequently, failed to neet
the deadlines set forth in the contract. Ccean Atlantic, on the
ot her hand, clains that Plaintiffs refused to cooperate w th needed
steps to facilitate the First dosing.® Despite the abundant
heari ng testinony concerning these issues, it is not germane to the
present controversy as to whom was at fault in these initial
di sagr eenent s. The critical point is that, in 1998, the parties’
busi ness rel ationship deteriorated, and the First Cosing did not
occur. (Tr. at 100.)4

Neverthel ess, the parties agreed to a series of date
ext ensi ons, which were enbodied in the First Amendnent, executed on

Novenber 10, 1997° (Plaintiff’'s Exh. 2%, and then a Second

%(...continued)
either party had the right to termnate the contract. (See
Plaintiffs’ Response, Exh. A at 8(g)). As explained infra, the
First Cosing did not occur by August 6, 1998, and the initial
contract was anended several times to extend the deadlines set
forth in the contract.

3 The contract called for closing to occur after conpletion
of certain events such as rezoni ng, annexation of the Property to
the Village of Plainfield, and ot her devel opnental steps needed
to transformthe raw acreage into | ots.

4 References are to the official transcript of the February
14-15, 2001 heari ng.

SApparently, after the First Amendnent, Ccean Atlantic filed
a federal lawsuit, in Novenber 1998, requesting specific
(continued...)
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Amendnent, executed on or about April 14, 1999 (Plaintiff’s Exh.
1). The Second Anendnent extended the First Cosing date to no
| ater than Novenber 30, 1999, but, once again, the First C osing
did not occur by this date. According to Plaintiffs, GCcean
Atlantic failed to abide by its prom ses and obligations, for
exanple, by failing to seek final engineering approval fromthe
Village of Plainfield, which would have triggered a mnandatory
closing date within 30 days thereafter. Conversely, on or about
Novenber 8, 1999, Ccean Atlantic maintained that the Village of
Plainfield had i nposed, on August 23, 1999, a noratorium on sewer

permts until Decenber 2001, which necessitated an extension of the

5(...continued)
performance for Plaintiffs to sign the petition and annexati on
agreenent, a necessary step for closing pursuant to the contract
and First Amendnent. According to Plaintiffs, they signed the
petition and annexation agreenent on Decenber 1, 1998 (Pl.’s Exh.
6), but were, nonetheless, still served with the lawsuit in
January 1999. (Tr. at 32, 292.) In April 1999, Ccean Atlantic
voluntarily dism ssed the |awsuit (and the Second Amendnent was
executed). The only relevance of this dispute to the present
controversy is that it underscores the tension between the
parties, and further illustrates, as will be discussed in nore
depth infra, that a specific closing date was always inportant to
Plaintiffs. For instance, paragraph 13 of Ccean Atlantic’s
Compl aint for Specific Performance, in case No. 98 C 7140, states
that Plaintiffs refused to execute the necessary petition and
annexation agreenent unless COcean Atlantic conmtted to a first
closing date no later than Decenber 31, 1998. Therefore, as
early as Novenber 1998, Ccean Atlantic knew that Plaintiffs were
i nsistent on specific dates for closing.

5 References to “Pl.’s Exh.” or “Def.’s Exh.” are exhibits
that were entered into evidence at the hearing held on February
14-15, 2001.
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Novenber 30, 1999 cl osing date.’

Bel i eving that Ccean Atl antic was concocti ng yet anot her del ay
tactic, on Novenber 22, 1999, Plaintiffs filed alawsuit in federal
court for declaratory judgnment that the contract would be
termnated if the First Cosing did not occur by Novenber 30, 1999,
pursuant to the Second Anendnent. Utimately, Judge Hol derman
denied Plaintiffs’ summary judgnent notion, and in the Fall of
2000, the parties settled the |awsuit by entering into the Cctober
26, 2000 Settlenment Agreenent (also referred to as the Third
Amendnent ), the rel evant docunment at issue in this case.

B. The Settl enent Agreenent and Ensui ng Controversy

A few days before the scheduled trial, the parties entered
into the Settlenment Agreenent, and Plaintiffs dismssed their
lawsuit with prejudice. Al though Plaintiffs and Ccean Atlantic
insist that different parts of the Settlenent Agreenent were
material and significant, the Court finds, based on the al nost

four-year contentious background between the parties, the

"Plaintiffs dispute that there was a “sewer noratoriunf in
effect in the Village of Plainfield. (Tr. at 299-301.) Again,
it isirrelevant to the present controversy whether there was,

i ndeed, a sewer noratoriumthat legitinmately prevented the
closing fromoccurring by Novenber 30, 1999. As explained infra,
Judge Hol der man deni ed summary judgnent on this issue, finding
that there were factual issues surroundi ng whether there was a
sewer noratorium The overriding point is that the parties
entered into an Oct ober 26, 2000 Settlenent Agreenent, which

wai ved the past controversies, including the issue of the all eged
sewer noratorium and allowed one |last chance to conplete the
closing by a “drop-dead” specified date.
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ci rcunst ances surroundi ng the execution of the Settl enment Agreenent
(including letters witten back and forth between the parties in
negotiating the Settlement Agreenent (discussed infra)), and the
testinmony at the hearing, that the followi ng were materi al aspects
of the Settlenment Agreenent: (1) there would be one closing for
the full purchase price of the Property (as opposed to three, as
the initial contract had contenplated); (2) there would be a final,
“drop-dead” date for closing, the | anguage of which was enconpassed
i n paragraph 15; and(3)the issue of the sewer noratoriumwould be
wai ved.

According to Plaintiffs, they would not have entered into the
Settlement Agreenment - and, correspondingly, dismssed their
lawsuit with prejudice — if Ccean Atlantic had not agreed to
par agraph 15, which stated in no uncertain terns that January 25,
2001 woul d be a final, absolute date for closing. (Tr. at 305-06,
313.) After an alnost four-year relationship, involving several
ineffectuated closing dates, two anendnents to the initial
contract, and two federal |awsuits, Plaintiffs wanted the certainty
that by one particular date (in this case, January 25, 2001)S¢,

either a closing would occur, or the contract woul d be term nated.

8As explained by M. Argoudelis at the hearing, the specific
date of January 25, 2001 — which was chosen by Ccean Atlantic —
was not inportant per se. Rather, the significance lay in the
certainty that, whatever date was sel ected, that date would
becone the final, “drop-dead” date. (Tr. at 325-26, 329.)
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| ndeed, the whole prem se behind their lawsuit for declaratory
j udgnment stenmed fromQcean Atlantic’s failure to cl ose by Novenber
30, 1999, as set forth in the Second Armendnent. Therefore, it is
entirely believable that Plaintiffs would not have settled the
lawsuit — and dismssed it with prejudice — unless they were
guar ant eed an absolute, final, “drop-dead” date for closing in the
Settl ement Agreenent.

Besi des t he unanbi guous | anguage of paragraph 15, Plaintiffs’
i nsistence on a final, “drop-dead” closing date can be gl eaned from
the correspondence between the parties during the settlenent
negoti ati ons. For exanple, in a Septenber 7, 2000 letter from
WIlliam Farrell, counsel for Ccean Atlantic, to Theodore Poul os,
counsel for Plaintiffs, M. Farrell acknowl edged that Plaintiffs
woul d consi der settlenent only if the agreenent included: (1) an
anmendnent to the existing contract setting a closing date or dates
wi thout the possibility of extensions or delays; (2) the absolute
right of Plaintiffs to termnate the contract in the event of
failure to close on the set closing date(s); (3) that such cl osing
date(s) would occur “quickly”; and (4) that paynment of the ful

purchase price would be nade at closing.® (Pl.’s Response, Exh. D

® Ccean Atlantic attenpts to minimze the significance of
January 25, 2001 as a “drop-dead” date, by arguing that its
selection was arbitrary, as evidenced, in part, by M.
Argoudel is’ hearing testinony that there was no particul ar
significance to January 25, 2001, and that Plaintiffs |ikely
(continued...)
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Sept. 7, 2000 letter; Tr. at 308.) In this same letter, M.
Farrell represented that Ocean Atlantic would agree to settl enent
on ternms that included the foll ow ng:
Ccean Atlantic will agree that failure to close within 45
days!® of the execution of the anmendnment [i.e.

settlenment] shall result inPlaintiffs’ unequivocal right
to term nate the contract.

As the parties finalized the specific terns of the Settl enment
Agreenent, the significance of the “drop-dead” date for closing
continued to be enphasi zed. In an Cctober 23, 2000 letter to Ccean
Atlantic’s counsel, for instance, counsel for Sellers stated that
an essential and material term of any settlenent was that “[i]f
Ccean Atlantic, for any reason whatsoever, fails to close on the
property within 90 days from the execution of [the] settlenent

docunent, it shall forfeit any and all rights it my have to

%(...continued)
woul d have agreed to January 26, 2001 as the “drop-dead” date.
(Tr. at 228-31, 325-26.) Ccean Atlantic further contends that
the key point of the Settlenment Agreenment was that a closing date
be sel ected “quickly” (rmeaning approxi mately 90 days after the
execution of the Settlenent Agreenent), and that the entire
purchase price be paid at one closing. (Tr. at 229-30.) Despite
Ccean Atlantic’s attenpt to mnimze the significance of January
25th, the pivotal point is that, once Ccean Atlantic sel ected
January 25, 2001 as the absolute, final “drop-dead” date, then
January 25, 2001 becane significant and material to the
Settl ement Agreenent.

1 As explained infra, the 45 days was ultinmately changed to
90 days, and the “drop-dead” date of January 25, 2001 was
actually 91 days after the execution of the Settlenent Agreenent.
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purchase the property.” (Pl.’s Response, Exh. E Cct. 23, 2000
letter.) Significantly, in response, Ccean Atlantic sent Sellers
a draft settlenment agreenent, which contained the precursor to
paragraph 15 of the final Settlenment Agreenent, which stated:

13. If dosing has not occurred on or before January
25, 2001, for any reason other than Seller’s
failure to participate in a scheduled d osing, the
Contract, as anended, shall termnate. It is
i ntended by Sellers and Purchasers that January 25,
2001 shall be an absolute final date for C osing
and control over any other provision herein.

(PI.” s Response, Exh. F. Cct. 23, 2000 draft settl enment agreenent.)
By conparison, paragraph 15 of the final Settlenment Agreenent
reads:

It is intended by Sellers and Purchasers that January 25,
2001 shall be an absolute final date for C osing subject
only to Sellers’ default, as found by the Court, or
Sellers’ failure to participate in or fully cooperate
with Purchaser to effectuate the Closing on the date
sel ected by Purchaser, as found by the Court. If C osing
has not occurred on or before January 25, 2001, for any
reason other than Sellers’ default, as found by the
Court, or Sellers’ failure to participate in or fully
cooperate as set forth herein, as found by the Court,
Purchaser shall have no right to purchase or otherw se
encunber the Property or Honestead parcel, the Contract
shall be term nated and Purchaser shall have no rights
with respect to the Property or Homestead Parcel .

(Cctober 26, 2000 Settlenment Agreenent at § 15.)

Therefore, Ccean Atl antic hel ped draft the very | anguage t hat
it now attacks as not naterial to the Settlenent Agreenent.
Clearly, Ccean Atlantic knew — fromthe settlenent negotiations —

that a final, “drop-dead” closing date had to be an integral part
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of any final settlenent agreenent. Recogni zing this, Ccean
Atl antic drafted | anguage that it hoped would notivate — or entice
— Plaintiffs into settling the | awsuit.

On January 3, 2001, consistent with the provisions set forth
in the Settlenment Agreement, QOcean Atlantic selected January 24,
2001 - one day before the “drop-dead” date provided for in the
Settlenment Agreenment — as the closing date. Al t hough GCcean
Atl antic had approximtely seventy specific days from which to
choose for its closing (before January 25, 2001), it chose the day
before the last to comence closing.

At all times, Plaintiffs nmade it explicitly clear that the
cl osing needed to be finalized by the “drop-dead” date of January
25, 2001, as set forth in the Settlenent Agreenent. |In a January
22, 2001 letter, Plaintiffs’ counsel reaffirmed to Ocean Atlantic

the significance of the “drop-dead” closing date: “If the closing

1 During the hearing, M. Farraguto, President of Ccean
Atlantic, tried to explain why, essentially, 69 of those 70 days
woul d not have worked as closing dates, as Ocean Atlantic needed
time to coordinate the closing, which now involved paying the
full purchase price for the Property in one closing (as opposed
to three). (Tr. at 37-38, 179-80.) But, unclear to the Court
(and apparently to Plaintiffs), is why Ocean Atlantic chose
January 24, 2001 as the closing date, and otherw se agreed to a
“drop-dead” final date for closing of January 25, 2001, if it

knew that the conplexity of the deal — enconpassing | oan
guarantees, etc. — would likely — or even could potentially —
pose a timng problem In any event, as explained in nore detai

infra, M. Farraguto’s testinony was largely incredible, and wl|
only be credited to the extent that it is consistent with other
evi dence before the Court.
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does not occur in accordance with the terns of the settlenent
agreenent, your clients will have no rights whatsoever to the
property after January 25, 2001 as clearly spelled out in that sane
settl ement agreenent.” (PlI.”s Response, Exh. J, Jan. 22, 2001
| etter from Theodore Poulos to Wlliam Farrell.) Significantly,
Ccean Atlantic — on that sane day — acknow edged, by letter, the
i nportance of closing on or before January 25, 2001: “Please be
advi sed that Ocean Atlantic will fully participate in the schedul ed
closing this Wednesday [January 24, 2001] at 9:00 a.m pursuant to
the settlenent agreenent.” (Pl.’s Response, Exh. K, Jan. 22, 2001
letter fromWIIliamFarrell to Theodore Poul 0s.)

Nonet hel ess, closing did not occur on January 24, 2001 - the
day selected by Ocean Atlantic - nor January 25, 2001, the
absolute, final “drop-dead” date in the Settlenent Agreenent. It
is undisputed that Plaintiffs (i.e. the Sellers) were entirely

ready, willing and able to close on January 24, 2001.' They

2 Although M. Farraguto insinuated, at one point during
the hearing, that Plaintiffs were in sone way at fault in the
failure to close on January 24, 2001 (Tr. at 109), his own
attorneys admt that Plaintiffs fully cooperated with the closing
on January 24, 2001. As explained infra, M. Farraguto’'s
testinmony is largely incredible, and the Court will dismiss his
subtl e accusations that Plaintiffs were, at sone level, not fully
cooperating. Indeed, there is evidence that Ccean Atlantic —
per haps, foreseeing that closing would be a problemon January
24, 2001 — tried to change naterial ternms of the Settl enment
Agreenent in the weeks before the “drop-dead” closing date. On
January 18, 2001, for instance, Ccean Atlantic sent a letter to
Sellers, claimng, for the first tinme, that Sellers were

(continued...)
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arrived at 9:00 a.m at Chicago Title and Trust Conpany i n Wheat on,
II'linois to close pursuant to the Settl enent Agreenent. On January
24, 2001, at 7:00 p.m, Plaintiffs were inforned that the closing
woul d not occur, as the funds woul d not be deposited in escrow t hat
day. (Tr. at 322.) Yorkville National Bank — Ccean Atlantic’s
| ender — had refused to give Ccean Atlantic the necessary |oan

until Ccean Atlantic provided additional security in the formof a
witten guarantee froma third-party entity located in New York
Cty (Black Acre Capital G oup). (Tr. at 71.) Consequent |y,
because Ccean Atlantic had not perfected its security, the funds
were not placed in the escrow account for disbursenent on January
24th — the day Ocean Atlantic had sel ected for the closing — nor on

January 25, 2001, the absolute, final “drop-dead” date for

12(...continued)
responsi bl e for paying approxi mately $680, 000 i n devel opnent
fees. (See Pl.’s Response, Exh. G Draft Closing Statenent; Tr
at 75-76, 314-16.) At one point, according to M. Argoudelis,
Ccean Atlantic offered to drop its demand for the devel opnent
fees if Sellers would agree to extend the closing date to May 1,
2001. (Tr. at 317.) Since paying these fees had never been
di scussed, nor enbodied in the Settlenment Agreenent, Sellers
refused to acqui esce, and ultimately (probably realizing the
i nherent weakness in trying to extort nearly 10% of the purchase
price on the eve of closing), Ccean Atlantic retreated fromthis
demand. (ld.) Moreover, there is evidence that, on January 24,
2001, Ccean Atlantic offered Plaintiffs approxi mately $200, 000
(which they rejected) if they would agree to extend the “drop-
dead” closing date to sonetinme in May. (Tr. 119, 321-23.) The
poi nt of these exanples is that it was Ocean Atlantic — not
Plaintiffs — that tried to alter material ternms of the Settl enent
Agreenent in the weeks before the absolute, final “drop-dead”
date of January 25, 2001

-13-



cl osing. 3

Ccean Atlantic fervently naintains that it worked diligently
from January 24, 2001 to January 26, 2001 to effectuate the
closing, and that the process was conpleted on January 25, 2001 -
wi th one exception: disbursenent of the purchase funds to Sellers
was not possible until January 26, 2001.** On January 26, 2001,
however, Plaintiffs infornmed COcean Atlantic that they were
termnating the Settlenment Agreenent pursuant to its terns in
par agraph 15, and that COcean Atlantic had forfeited all rights to
the Property.

On February 7, 2001, Ccean Atlantic filed its Mition to
Enforce the Settlenent Agreenent, the present Mtion before the

Court. On February 13, 2001, Plaintiffs filed their Response,

13 Ccean Atlantic maintains that it had no way of foreseeing
that its lender, Yorkville National Bank, would require
addi tional security in the formof a third-party guarantee. (Tr.
at 43-44.) Assuming this is true (the Court has its doubts), it
is immterial. GCcean Atlantic is a large, experienced |and
devel opnent conpany and either should not have waited until
January 24, 2001 to commence closing, or should not have agreed
to a final, “drop-dead” closing date of January 25, 2001, if it
had any doubts as to whether it would be able to conplete the
necessary paperwork by this tine.

¥ 1ncredul ously, M. Farraguto enphasi zed, at the hearing,
that Ocean Atlantic had the check witten out to Plaintiffs for
the full purchase price of the Property on January 24, 2001 (see
Def.’s Exh. 1), thereby insinuating that Ocean Atlantic had net
its obligations to close under the Settlenent Agreenent. (Tr. at
41.) Wen the Court asked M. Farraguto if Plaintiffs could have
negoti ated, or deposited the check that day, M. Farraguto
“clarified” and said that the check could not be rel eased on
January 24, 2001. (1d.)
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whi ch provi ded t he necessary background to the Settl enment Agreenent
(and the other side to the story). On February 14 and 15, 2001,
this Court held an evidentiary hearing, and heard from M.
Farraguto, Ccean Atlantic’ s President, and M. Argoudelis, one of
the Plaintiffs and an attorney of record for Plaintiffs. Bot h
parties filed post-hearing briefs. The Court, after fully
considering the briefs and the hearing testinony, concludes that

Ccean Atlantic breached a material term of the Settlenent

Agreenent, and accordingly, has forfeited all rights to the
Property.
Before delving into the | egal analysis, the Court will first

comment on the hearing testinony provided by M. Farraguto and M.
Argoudelis. After carefully observing the testinonial deneanor of
both wi t nesses, the Court finds that the testinony of M. Farraguto

was |largely incredible,'™ and that the testinony of M. Argoudelis

» While there is practically a cornucopia of exanples from
whi ch to choose, the Court provides a few exanples of M.
Farraguto’s contradictions and m sstatenents at the hearing:
Al t hough Ccean Atlantic’'s attorneys tendered affidavits from
Daniel J. Kraner, an attorney for Yorkville National Bank (Def.’s
Exh. 3), and Gail Lulling, a closing officer at Chicago Title
(Def.’s Exh. 4) stating that the | oan proceeds were not deposited
into escrow and avail abl e for disbursenent until January 26,
2001, M. Farraguto, at the hearing, testified on direct
exam nation that the noney was actually put into escrowin the
afternoon of January 25, 2001. (Tr. at 47.) On cross-
exam nation, when confronted with these affidavits submtted by
his own attorneys, he admtted that the noney was not put into
escrow until January 26, 2001. (Tr. at 110-11.) O course, when
t he noney was available for Plaintiffs to conplete closing is the

(continued...)
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was entirely credi bl e and consistent with the other evi dence before
the Court. Therefore, to the extent M. Farraguto and M.
Argoudel is’ testinony conflicts, the Court credits M. Argoudelis’
t esti nony.
ANALYSI S

A notion to enforce a settlenent agreenent is essentially the
same as a nmotion to enforce a contract. Capri  Sun, Inc. .
Beverage Pouch Systens, Inc., No. C 1961, 2000 W. 1036016, at * 2
(N.D. 1ll. July 21, 2000)(citing Allstate Financial Corp. V.
Uility Trailer of Illinois, Inc., 936 F. Supp. 525, 527 (N.D. 111.
1996)). Assumng that it has jurisdiction to enforce a settl enent
agreenent, ® a federal court will look to the applicable state | aw

in construing the terns of the agreenent. I d. In Illinois,

15(...continued)
key issue in this controversy, and certainly M. Farraguto knew
that the noney was not placed in escrow and ready for
di sbursenment until January 26, 2001. Furthernore, despite being
an experienced real estate developer (Tr. at 24), M. Farraguto
refused to admt that the definition of “closing” involved the
purchaser giving a check (that could be cashed) to sellers for
the purchase price of the property. (Tr. at 105.) M. Farraguto
al so stated that he had “insisted that ‘time is of the essence’
be taken out [of the Settlenent Agreenent].” (Tr. at 118.) But,
when pressed, M. Farraguto reluctantly admtted that this clause
“time is of the essence” had never been in one of the original
drafts of the Settlenent Agreenent. (ld.) Wile there are a
nmyriad of other exanples of M. Farraguto’ s |ess than candid
answers, these provide a taste of his incredible testinony.

¥ In the case sub judice, the Court has proper jurisdiction
pursuant to 28 U.S.C. 8§ 1332 based upon conplete diversity of
citizenship between Ccean Atlantic and Plaintiffs.
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ordinary contract construction rules apply to a settlenent
agreenent. 1d.

The crux of this case is whether paragraph 15 of the
Settlement Agreenent, which provides, in pertinent part, that,
“January 25, 2001 shall be an absolute, final date for d osing” and
that if “Cl osing has not occurred on or before January 25, 2001

Pur chaser shall have no right to purchase or ot herw se encunber
the Property”, is a material part of the contract, thereby
justifying non-performance by Plaintiffs, because of Ccean
Atl antic’s breach of that provision. See Arrow Master, Inc. V.
Uni que Forming Ltd., 12 F. 3d 709, 714 (7th G r. 1993)(stating bl ack
letter lawthat, inIllinois, only a material breach of a contract
justifies non-performance by the other party). Under [llinois |aw,
in determining whether failure of performance constitutes a
mat eri al breach of the contract provision, the court asks whet her
performance of that provision was a sine qua non of the contract’s
fulfillment. Id. at 715; (citation omtted). In other words,
woul d the parties have entered into the contract (in this case, the
Settl ement Agreenent) wi thout the particular provision at issue in
the contract (in this case, paragraph 15).

In the case sub judice, there is no question that Plaintiffs
woul d not have entered into the Settlenent Agreenent without

par agr aph 15, whi ch unequi vocally states that, “[i]t is intended by
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Sell ers and Purchaser that January 25, 2001 shall be an absol ute
final date for Closing.” (Enphasis added.) Indeed, it is black
letter law in Illinois that “the primary object in construing a
contract is to give effect tothe intention of the parties.” Arrow
Master, supra at 713 (citation omtted)(enphasis added). And, in
the case at bar, paragraph 15 clearly states the intention of the
parties. In fact, M. Farraguto, despite his best efforts,
admtted as nuch at the hearing, conceding that one of the three
reasons for the Settlenent Agreenent was for the closing to occur
on or before January 25, 2001. (Tr. at 116.) Inportantly, there
is no law in Illinois that a contract cannot have nore than one
mat eri al provision.

Addi tionally, assum ng that the |anguage of paragraph 15 is
anbi guous (which it is not), the prior dealings and al nost four-
year contentious history between the parties illustrates that
paragraph 15 was a material part of the contract. For instance,
during settlenent negotiations, the correspondence between the
parties (discussed supra) clearly illustrates that Plaintiffs were
primarily concerned with having a final, absolute date to cl ose, as
their lawsuit for declaratory judgnent (which they subsequently
di sm ssed with prejudi ce because of the Settlenent Agreenent) was
sol ely concerned with OCcean Atlantic’s refusal to cl ose by Novenber

30, 1999, pursuant to the Second Anendnent. Quite telling is that
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Ccean Atlantic hel ped draft the precursor to paragraph 15, using
| anguage such as: “It is intended by Sellers and Purchasers that
January 25, 2001 shall be the absolute final date for C osing and
control over any other provision herein.” (Pl.’ s Response, Exh. F.
Cct. 23, 2000 draft settlenment agreenent.)?

Ccean Atlantic, and M. Farraguto, apparently believe that the
failure of paragraph 15 to state the talisnmanic phrase “tinme is of
t he essence” is significant, and defeats the ot herw se unanbi guous
| anguage of the parties. (Tr. at 132-33, 167, 181, 255.) However,
this argunment is sinply not the law in IIllinois. | ndeed, it is
axiomatic under Illinois |aw that “the precise phraseol ogy is not
inmportant, and the intention of the parties as expressed by the
agreenent controls.” WII v. WIIl Products, Inc., 441 N E. 2d 343,
346 (I'1l. App. C. 1982); see al so Anest v. Bailey, 556 N. E. 2d 280,

283 (111, App. C. 1990)(“[T]he court’s inquiry cannot end with t he

¥ Furthernmore, as discussed supra, as early as Novenber
1998, COcean Atlantic knew that Plaintiffs wanted a final closing
date, as Ocean Atlantic stated as nuch in paragraph 13 of its
Conpl aint for Specific Performance in case No. 98 C 7140. In
addition, M. Farraguto, on cross-exam nation, admtted that M.
Argoudelis had told him prior to Novenber 30, 1999 (probably in
Cctober 1999), that if Ccean Atlantic did not conplete the First
Cl osi ng by Novenber 30, 1999, Plaintiffs believed that they had a
right to termnate the contract. (Tr. at 88-89.) There is also
evidence that M. Petka (attorney of record for Plaintiffs) sent
a letter to M. Farraguto, in August 1998, stating that *“.
time is of the essence in connection with the setting of a
closing date . . .”. (Tr. at 186-87.) Therefore, it is quite
clear that M. Farraguto knew, in 1998, that setting a final
closing date was a top priority for Plaintiffs.
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nmere recitation of contractual | anguage stating that tineis of the
essence of the contract. As we have previously noted, the extent
to which such a contractual provision should be strictly enforced
depends upon the parties’ intentions, which are to be determ ned
both by the | anguage used in the agreenent and the circunstances
surrounding the agreenment.”; Janssen Bros., Inc. v. Northbrook
Trust & Sav. Bank, 299 N E.2d 431, 434 (IIl1. App. C. 1973)(“The
settl ement agreenent before us contai ned no express provision that
time was of the essence, but the precise phraseology is not
controlling. Parties to a contract may neke tinmely performance
material even though there is no express provision to that
effect.”); O Mlley v. Cunmm ngs, 229 N. E. 2d 878, 880 (IIl. App. C.
1967) (“[T]he parties to a contract nay meke tinmely perfornmance
material even though there is no express provision to that
effect.”).

Therefore, even if the Settlenent Agreenent had contai ned the
magi cal phrase “time is of the essence”, this would not be
di spositive or end the inquiry, as the Court would still need to
| ook at the parties’ intentions, the |anguage of paragraph 15, and
t he surroundi ng circunstances — all of which, inthis case, clearly
show that tine really was of the essence. Indeed, it is hard to
i mgine alternative |anguage for paragraph 15 that could be

cl earer. Even M. Farraguto, again despite his best efforts,
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reluctantly admitted that the phrase “time is of the essence”
actually neans “absolute final dates.” (Tr. at 184.)18

Ccean Atlantic relies on easily distingui shable cases to argue
that its breach was non-material and shoul d not excuse Plaintiffs’
performance. For instance, Ccean Atlantic relies on Intervisual
Communi cations, Inc. v. Volkert, 975 F. Supp. 1092, 1100 (N.D. I1I1.
1997), for the well-known proposal that a mnor, non-material
breach does not preclude specific performance of contractual
duties. But, Intervisual, as with all the cases COcean Atlantic
cites, nust be considered in its appropriate context.?® In
I ntervisual, this Court concluded that the plaintiff had waived his

right to assert a breach based on the late paynent of royalties,

8 Ocean Atlantic, quoting Sahadi v. Continental Illinois
Nat i onal Bank and Trust Co. of Chicago, 706 F.2d 193, 198 (7th
Cir. 1983), also argues that tine requirenents, even when
attached to explicit termnation provisions, are by nature
“accessory” rather than central aspects of nbst contacts. But,
it 1s undisputed that, in Illinois, contracts may nmake a tine
requi renent an essential part of the bargain. Indeed, inInre
Krueger, 192 F.3d 733, 742 (7th Cr. 1999), the Seventh Circuit
explicitly held that, under Illinois |law, parties to a contact
“may make tinely performance a material elenent of the contract.”

9 Markoff-Fitzgerald Ass’n, Inc. v. Sable Corp., No. 85 C
9184, 1990 W. 37669 (N.D. IIl. March 14, 1990) and Sahadi, supra,
— other cases that OCcean Atlantic cites — can al so be
di stingui shed fromthe present controversy. Neither of these
cases involve real estate contracts where cl osing dates had been
pushed back nunerous tinmes. (Markoff-Fitzgerald concerns a
garni shment action under the Illinois garnishnent statute, and
Sahadi concerns a failure to tinmely pay accrued interest on a
| oan agreenent.)
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because he had acquiesced to |late paynents in the past. Id. at
1101. In the case sub judice, however, there is no issue of
wai ver, as a final closing date has al ways been a princi pal concern
of Plaintiffs, as evidenced by the Second Anendnent, declaratory
judgnment action, and Settlenment Agreenent - as well as the
correspondence (discussed supra) witten just days before January
25, 2001. Additionally, inlIntervisual, this Court held that, even
if there had been no waiver, it was highly unlikely that the
agreenent would have turned on the condition that all royalty
paynents be made within thirty days. Id. at 1101. Again, in the
case at bar, it is quite apparent that Plaintiffs would never have
dism ssed their lawsuit with prejudice, and entered into the
Settlement Agreenment, if paragraph 15 - providing for a final
absol ute cl osing date — had not been i ncl uded.

Simlarly, Chariot Holdings, Ltd. v. Eastnet Corp., 505 N. E. 2d
1076 (I1l. App. C. 1987) is distinguishable from the present
controversy. I n Chariot Holdings, although there was a contract
provi sion that stated that closing nmust occur by a certain date or
termnation would result, there was no long and protracted
rel ati onship between the parties, where the closing date had been
extended several tines over the course of alnost four years.

Furthernore, there was no evidence that the closing date was an
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essential part of the contract.?

2 Moreover, as pointed out by Plaintiffs, Chariot Hol di ngs
actually supports Plaintiffs’ position, in that it favorably
cites Schneider v. Dunbarton Devel opers, Inc., 767 F.2d 1007
(D.C. Gr. 1985), a case strikingly simlar to the one sub
judice. In Schneider, a case with persuasive authority in this
jurisdiction, the purchaser was given two postponenents of the
agreed-upon closing date, both of which the devel oper had fail ed
to meet. After the purchaser announced that the sale had to be
closed by a certain date — or the agreenent would term nate — the
devel oper failed to close a third tinme, and the purchaser sued to
have the contract declared void. Simlar to the case at hand,
the parties in Schneider settled their controversy pursuant to a
settl ement agreenent, in which the purchase had to be conpleted
by or on a certain date, providing that, “the time for settl enment
may not be further extended for any reason what soever” and that
time was of the essence. [|d. at 1013. Although the purchasers
were willing, ready and able to close at all times within the
period allotted for closing (as in the case sub judice), the
devel oper chose the | ast day all owed as the closing date.
Identical to the case at hand, problens arose, and the devel oper
was unable to deposit sufficient funds to conplete the closing by
the | ast day specified in the settlenent agreenent. Although the
devel oper argued that its actions constituted substanti al
performance (after all, it was the disbursenment of funds that was
not conpleted), the trial court, nonetheless, held that the
agreenent was term nated, and the appellate court affirnmed,
arguing, inter alia, that the circunstances surrounding the
settl enment agreenent, as well as the clear |anguage of the
agreenent, showed that the parties intended tine of perfornance
to be a material termof the contract. 1d. at 1013-14. Chariot
Hol di ngs, recogni zing the distinction between Schneider and its
facts, concluded that Schnei der arose “against a substantially
di fferent background than the one before us.” Chariot Hol di ngs,
505 N.E.2d at 1083. Cearly, the case sub judice is nore akin to
Schnei der than Chariot Holdings, in that the present controversy
i nvol ves an al nost four-year contentious history, with several
failed closing dates, and a Settl enent Agreenent that contains
simlar |anguage as that in Schneider. (Ccean Atlantic’s attenpt
to di stinguish Schneider is |largely unavailing, as the existence
of a second breach by the developers (in addition to the failure
to disburse funds) in failing to informthe seller who the
grantee woul d be, does not distinguish the case in any

(continued...)
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Finally, COcean Atlantic asks the Court to apply the four
prong-test often used in Illinois courts to determne nateriality:
(1) whether the breach defeated the bargai ned-for objective; (2)
whet her the breach caused a di sproportionate prejudice to the non-
breachi ng party; (3) whether customand practi ce showthe breach to
be material; and (4) whether allowance of reciprocal non-
performance woul d result in an unreasonabl e and unfair advantage to
either party. See Arrow Master, 12 F.3d at 715 (citation omtted).
These factors, however, do not detract from the fundanental
materiality inquiry: whether the parties would have entered into
the contract without the particular provision at issue. Id. at
714; see also Francorp, Inc. v. Siebert, 126 F. Supp.2d 543, 547
(N.D. IIl. 2000)(“The materiality of a breach depends on the
“inherent justice of the matter,’ and on whether ‘the matter, in
respect to which the failure of performance occurs, is of such a
nat ure and of such inportance that the contract woul d not have been
made without it.’””)(citation omtted).

Nonet hel ess, even if the Court were to apply these four
factors, three of the four undoubtedly favor Plaintiffs. First,

Ccean Atlantic’s failure to conplete closing by January 25, 2001 -

2(...continued)
significant way. There is no evidence that the court’s hol ding
i n Schnei der woul d have been different if there had just been one
materi al breach (as opposed to two).)
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the absolute, final date provided for in the Settlenment Agreenent
— defeated the bargained-for objective of the contract. Wi | e
Ccean Atlantic, essentially, argues that nost of the objectives
were nmet (i.e. a “fairly quick” closing, the purchase price paid at
one — instead of three - closings, a waiver of the sewer
nmoratoriun), the overriding point is that all of the material
objectives were not nmet. As explained in depth supra, Plaintiffs
woul d not have entered into the Settlenent Agreenent w thout the
assurance of the finality provided by paragraph 15.

The second factor arguably favors OCcean Atlantic, as
Plaintiffs were not financially prejudiced by the one-day delay in
paynent, while Ocean Atlantic forfeits, at a mi nimum the $150, 000
spent on the storm water detention easenent and the $100,000 in

earnest noney. %! Nonet hel ess, the Court does not find this

ZAt the hearing and in their briefs, Ccean Atlantic argues
that it spent approximately 1.7 mllion dollars in devel opnent al
and professional fees necessary to entitle, inprove and devel op
the Property. (Tr. at 50-53, 56-57.) Plaintiffs dispute this
anount. In support of the 1.7 mllion dollar anobunt, Ccean
Atl antic tendered a denonstrative exhibit at the hearing (Def.’s
Exh. 2), which lists thirty itens that it argues it spent noney
on to develop the acreage into lots. Plaintiffs objected to this
exhibit, as it did not provide the underlying support/
docunentation to justify Ocean Atlantic’ s assertion that it spent
1.7 mllion dollars in fees. (Tr. at 54-55.) Recogni zing that
di scovery had not occurred, the Court held that - to the extent
it mttered in the ultimte analysis (which it does not) — the
Court would find that Ocean Atlantic had spent sone anount of
nmoney. (Tr. at 55.) Nevertheless, giving Ccean Atlantic the
benefit of the doubt (i.e. assuming that it did spend 1.7 mllion

(continued...)
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prejudice to outweigh the other factors, or to negate the
fundamental question regarding materiality: would Plaintiffs have
di smssed their lawsuit and entered into the Settl enment Agreenent
wi t hout the inclusion of paragraph 15.

Furt hernore, although equity does abhor forfeitures, Illinois
| aw does allow forfeiture where the contract provides for it, as
the Settlenent Agreenent in this case does.? See, e.g., Hettermann
v. Weingart, 458 N E.2d 616, 620 (Ill. App. C. 1983)(“al though
courts of equity abhor forfeitures, where a forfeiture has been
declared in the manner prescribed by the parties to a contract the
court will give effect to the contract.")(quotations and citations
omtted); Kirkpatrick v. Petreikis, 358 N E. 2d 679, 680 (I11I. App.
Ct. 1976) (contenplating forfeiture where there is a valid contract
containing forfeiture clause and the buyer is found actually in
defaul t).

The third factor overwhelmngly favors Plaintiffs. The

2(...continued)
in devel opnental fees), this fact, as explained infra, would not
change the Court’s ultimate conclusion that Ocean Atlantic
materially breached the Settl enment Agreenent.

2Si nce paragraph 15 unequi vocally states that, if closing
had not occurred by January 25, 2001, the “Purchaser shall have
no right to purchase or encunber the Property” and that the
contract “shall be term nated and Purchaser shall have no rights
with respect to the Property”, and because Ocean Atl antic agreed
(and even hel ped draft) this | anguage, being well aware that it
had al ready spent arguably 1.7 mllion dollars in fees, the
Settl ement Agreenent provides for a forfeiture.
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“custom and practices” prong only strengthens Plaintiffs case, as
the “customand practice” - or prior dealings of the parties — was
that a final, “drop-dead” closing date was the nobst essential
priority for Plaintiffs, given the contentious, alnost four-year
history, two federal |awsuits, and several date extensions.
Furthernore, Ccean Atlantic’s assertion that a “one-day delay in
t he performance of a conplex comercial real estate transactionis
not an wunusual occurrence and, therefore, wll not normally
precl ude specific performance” (Def.’s Post-Hearing Brief at 7) is
conpl etely disingenuous, because, in this particular case, the
unanbi guous | anguage of paragraph 15 (as well as the prior
deal i ngs) nade a “one-day del ay” significant.

Finally, the Court does not find that non-perfornmance by
Plaintiffs would result in an unreasonabl e and unfair advantage to
Plaintiffs. Al though Ccean Atlantic argues that it would suffer
“unconsci onabl e prejudice,” the Court is not persuaded by that
argunent. COcean Atlantic is a sophisticated and experienced | and
devel opnent conpany, which has been represented by counsel since
the beginning of this controversy in 1997. Ocean Atlantic nade
this same “prejudicial” argunent in its 1998 |awsuit against
Plaintiffs for specific performance (a |lawsuit that it eventually
voluntarily dism ssed). Indeed, paragraph 20 of Ccean Atlantic’s
Conmplaint for Specific Performance in that case references its
“extensive expenditure of tine, effort and noney to prepare the
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Property for developnent.” It is now 2001, and Ccean Atlantic is,
essentially, making the sanme argunent. |If Ccean Atlantic did not
want to lose its investnent, then it either should not have agreed
to paragraph 15 of the Settlenent Agreement, or it should have
conplied with paragraph 15 of the Settl enent Agreenent (or at | east
selected a closing date that was not one day before the final,
“drop-dead” closing date).

Furthernore, it is immterial that Plaintiffs m ght (and nost
likely will) be able to sell the Property for considerably nore
noney than the agreed-upon purchase price. I ndeed, Plaintiffs
reapi ng the benefits of COcean Atlantic’'s efforts to inprove the
land is a risk that Ccean Atlantic voluntarily undertook when it
agreed to — and then breached — paragraph 15 of the Settl enent
Agreenent. The Court sees no equitable inpedinent to Plaintiffs
asking OCcean Atlantic to, essentially, rebid onthe Property. (Tr.
at 241, 265.) After all, the contract, as of the date of this
opi nion, has been legally term nated. It appears that, based
entirely on Ccean Atlantic’s conduct in this case, it will not be
realizing the 15-20 percent profit it typically nmakes on its
ventures. (Tr. at 122.)

CONCLUSI ON

For the foregoi ng reasons, the Court deni es Defendant’ s Mti on
to Enforce Settl enent Agreenment, and declares that the Settl enent
Agreenment has been properly term nated, and that Defendant has no
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rights with respect to the Property.

| T 1 S THEREFORE ORDERED t hat :

Def endant’s Motion to Enforce Settlenent Agreenent, be, and

t he sane hereby is, DEN ED

DATED: February 28, 2001 Enter:

ARLANDER KEYS
United States Magistrate Judge
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